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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944, may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

AT VPR BT GTOE e
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b)

(1)

*

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT Yooh, DT IR Yo Ud WaAdy dieia =qranierewor & ufay ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(@)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,mwwwmmw_@ﬁ)ﬁmmm 3
Fded AT (Demand) TG &8 (Penalty) BT 10% qd SfAT a1 Jifaard & | grefifss, 3ifAade qd ST 10
FSTIT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

g 3cUTe [eeh AT Qa1 T F 37T=1d, AT @19 "dcled &1 A" (Duty Demanded) -
(i) (Section) @g 11D & dgd f=uTRd L,
(i) forT arera BeTde shise &hr i,
(i)  A=Fde HfEe AT & a7 6 & agd &u UL

< g Y& ST e ardYer' # wger qd ST At qere &, arder wiftre o & fore g od e R ¢

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wwaﬁarﬁ:wﬁra@aw@m%w&aﬁaﬁmeﬁmmﬁaﬁﬂe‘rmn‘hmwgﬁ#
10% ST O¥ 31 STET S qUs Rt g @9 avs & 10% ST O A S T ¢

6(1)  In view of above, an appeal against this order shall lie before the Tribunal on p m‘é“ég%k\
10% of the duty demanded where duty or duty and penalty are in dispute, or pe};péyéi '
penalty alone is in dispute.” S B
1. Any person aggrieved by an Order-In-Appeal issued under the Centr Er_oom.%n 5
Services Tax Act,2017/Integrated Goods and Services Tax Act,2017/ Goods gud\Serviges/s
Tax(Compensation to states) Act,2017,may file an appeal before the appropriate aNtHo!
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ORDER IN APPEAL

M/s. Elite Green Pvt Ltd having their office at B-602, Safal Pegasis,
Prahaladnagar, Ahmedabad-380015 (hereinafter referred to as ‘appellants’) has filed
the present appeal against Order No. CGST/WS07/Ref-156/PV/AC/2018-19 dated
27.07.2018 passed in FORM-GST-RFD-06 (hereinafter referred to as ‘impugned
order’) issued by the Assistant Commissioner, Div-VII(Satellite), Ahmedabad South
(hereinafter referred to as ‘adjudicating authority’).

2 Briefly stated that the appellant is holding GST Registration number
24AABCE9775A1ZR. The appellant filed a refund claim of Rs. 6,40,003/- before the
adjudicating authority, under Section 54 of CGST Act,2017, for ITC on export of
Goods & Services without payment of integrated tax for the tax period August-2017.
The adjudicating authority vide impugned order sanctioned an amount of Rs.
15160/- of SGST under sub-section(8) of Section 54 of CGST Act, 2017 and rejected
the refund claim of IGST Rs. 609683/- & CGST Rs. 15160/- as per section 54(3) of
the CGST Act, 2017 on the ground that the appellant has availed the drawback at
higher rate in Shipping Bills.

3. Being aggrieved with the impugned order, the appellant filed the present
appeals wherein, inter alia, stated that:

» The said Shipping Bills filed in July & Aug, 2017 was during the change over
period of GST rules implementation. There was lot of confusion and lack of
clarity issues while filing the shipping bills and also doubts in claiming
drawback under LUT and merchant exporter as well. Moreover the customs
portal also was not updated drawback rates in the initial period of GST
implementation,;

> The acceptance to pay the difference amount between higher and lower rates
which can be reduced in the input of IGST and CGST claim amount of Rs.
609683 /- and Rs. 15160/ - respectively;

4. A personal hearing in the matter was held on 14.02.2019. Shri Santhosh
Kumar C, Dy. Manager-Commercial, appeared before me on behalf of the appellant
and reiterated the grounds of appeal. He also filed additional written submission.

5. I have carefully gone through the facts of the case on records, grounds of the
Appeal Memorandum, the Written Submission filed by the appellant and oral
submission made at the time of personal hearing. To begin with, I find that there has
been a delay occurred in filing the appeal by the appellants. The impugned order was
issued on 27.07.2018 and the appellants have claimed, in Form APL-O1, to have
received the same on 04.08.2018. Considering the date of receipt, the appellants
have filed the appeal 12 days late. They have filed a request for condonation of delay
and I have accepted the reasons for delay cited by them. Thus, I would like to
proceed ahead and discuss the case on merit. I find that only issue to be decided is
whether the appellant is eligible for refund of IGST or otherwise. Accordingly, I

proceed to decide the case on merits.

6. Prima facie, I find that the appellants had filed the refund claims under
Section 54 of CGST Act, 2017 for ITC on export of Goods & Services without payment
of integrated tax for the tax period August-2017. I find that the adjudicating
authority has partly rejected the refund claim due to availment of drawback at higher

rate in shipping bills.

As regards availment of drawback at higher rate, I find that the adjudicating
authority has resorted to sub-section 3 of Section 54 of CGST Act, 2017 which is

reproduced below for the sake of ease:
“(3) Subject to the provisions of sub-section (1 O), a registered person

may claim refund of any unutilised input i at the end of any tax
period : A

Provided that no refund of unutilisedﬂ
cases other than —

all be allowed in
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(i) zero rated supplies made without payment of tax;

(i) where the credit has accumulated on account of rate of tax on
inputs being higher than the rate of tax on output supplies (other than nil
rated or fully exempt supplies), except supplies of goods or services or
both as may be notified by the Government on the recommendations of
the Council :

Provided further that no refund of unutilised input tax credit shall
be allowed in cases where the goods exported out of India are subjected
to export duty :

Provided also that no refund of input tax credit shall be allowed, if
the supplier of goods or services or both avails of drawback in respect of
central tax or claims refund of the integrated tax paid on such supplies.”

It is very crystal clear from the third proviso to sub-section (3) of section 54 of the
CGST Act which clearly states that no refund of input tax credit shall be allowed in
cases where the supplier of goods or services or both avails of drawback in respect of
central tax. I find that there is no evidence submitted by the appellant to justify that
he availed the drawback only with respect to basic customs duty. Hence, I find that
no refund of unutilized input tax credit of central tax & integrated tax shall be
, allowed to the appellant because he has availed the drawback in respect of central =
tax. As such, the plea of the appellant is not tenable.

' In view of above, I set aside the appeal filed by the appellant and uphold the
impugned order.

8. 3ol gRT & T 9T T T TSR ST i | faham ST &
The appeal filed by the appellant stand disposed off in above terms.
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Attested:
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Superingndent(Appeals),
CGST fhmedabad.

BY SPEED POST TO:
M/s. Elite Green Pvt Ltd
B-602, Safal Pegasis,
Prahaladnagar,

Ahmedabad-380015.

Copy to:-
The Chief Commissioner, Central Tax Zone, Ahmedabad.

1

2. The Commissioner, Central Tax, Ahmedabad South.

3. The Asstt. Commissioner, Central Tax, Division-VII, Ahmedabad South.

4. The Asstt. Commissioner, Central Tax (System), HQ, Ahmedabad South.
g Guard file.

6. P.Afile.







